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(L.C. No. 2000CV961)

STATE OF W SCONSI N ) I N SUPREME COURT

Ber ner Cheese Corporation n/k/a Berner Foods
Cor por ati on,

Plaintiff-Appellant-Petitioner, FI LED
V. JUL 15, 2008
Lyle A Krug, Plager, Hasting & Krug, Ltd. and David R Schanker

| SBA Mut ual | nsurance Conpany, derk of Supreme Court

Def endant s- Respondent s.

REVI EW of a decision of the Court of Appeals. Affirned.

11 PATI ENCE DRAKE ROGGENSACK, J. W review a decision
by the court of appeals that affirmed the circuit court's?
di sm ssal of the petitioner's claimfor breach of fiduciary duty
and its request for a jury question on punitive damages. The
circuit court concluded that the evidence admtted at trial was
insufficient to support both Berner Cheese Corporation's?

(Berner) breach of fiduciary duty claim and the subm ssion of a

! The Honorabl e Janes E. Wl ker of Rock County presided.

2 Berner Cheese Corporation is now known as Berner Foods
Cor por ati on.
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punitive damages question to the jury. The court of appeals
agreed that Berner did not present credible evidence that it
suffered damages due to conduct Berner characterized as a breach

of Attorney Lyle Krug's fiduciary duty to it. Ber ner Cheese

Corp. v. Krug, No. 2005AP1527, wunpublished slip op., 124 (Ws.

. App. Dec. 5, 2006). In regard to punitive damages, the
court of appeals concluded that due to the set-offs from damages
awarded in Berner's legal malpractice claim Berner collected no
conpensatory danages. Therefore, it could not be awarded
punitive damages. Id., 929.

12 On this review, we are asked to resolve two issues:
(1) whether Berner presented credible evidence to maintain its
claim for breach of fiduciary duty; and (2) whether Berner
presented «credible evidence to submt a punitive danmages
gquestion to the jury. W answer both inquiries in the negative
and affirmthe court of appeals, albeit on different grounds.

| . BACKGROUND

13 This case arises from a series of separate |awsuits
and countersuits between Berner and Dairy Source, Inc. (Dairy
Source) that proceeded in both federal and state courts.
Therefore, a review of two distinct phases of litigation wll
assist the reader in understanding our resolution of the case
now before us. Accordingly, we divide the "Background" section,
such that part A discusses the underlying litigation between
Berner and Dairy Source, as well as the events precipitating
that litigation, and part B summarizes the present |awsuit.

A Underlying Litigation
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14 Berner is located in Illinois. It manufactures and
sell s cheese. The conpany is owned and operated by brothers,
Steve and Ed Kneubuehl . Berner had enployed Lyle Krug as its

corporation counsel since the Kneubuehls purchased the conpany
in the early 1980s. Dairy Source is a cheese brokerage and
distribution conmpany that maintained its offices in Delavan,
W sconsi n.

15 The first lawsuit between Berner and Dairy Source
began in WAlworth County CGircuit Court in April 1999, as a part
of Berner's efforts to retrieve its recipes and custoner lists
froma fornmer enployee, Tony Steinmann. Tony Stei nmann was the
spouse of Dairy Source's owner, Rose Steinmann.

16 Prior to his resignation from Berner, Tony worked out
of an office in Delavan, Wsconsin |eased by Dairy Source.
Al though Dairy Source was identified as the |easeholder of the
Del avan office space, Dairy Source and Berner shared the rent
evenly and split the cost of support staff.

17 Tony Steinmann resigned from Berner in March 1999.
Hi s departure from Berner was acrinonious. At that time, Tony,
al one, possessed Berner's full custoner list, as well as
Berner's catalogue of recipes, pricing and formulas for its
processed cheese divi sion. The information was stored in his
Del avan offi ce. The ill-will created by Tony's departure and
Tony's subsequent enploynent by his wfe' s conpany, Dairy
Source, led Berner's owners to fear that Tony would use Berner's

custoner and product information to Berner's detrinent.
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18 Steve and Ed Kneubuehl, Berner's owners, expressed
their concern to Krug about Tony's possession of Berner's
custoner |lists and recipes. They sought Krug's advice about
retrieving their property. Krug responded in an April 5, 1999
letter to Steve Kneubuehl, outlining possible courses of action.

19 Krug advi sed the Kneubuehls of three options avail able
to Berner to retrieve its property: (1) directly conmunicate
with Rose Steinman, owner of Dairy Source, to obtain her consent
for Berner to retrieve its property located in the Delavan
office; (2) obtain a court order directing that Berner's
property located in Delavan be returned to it; or (3) enter the
Del avan office wthout Rose Steinman's prior consent and
retrieve Berner's property. Krug characterized the third option
as a "self-hel p" option.

20 In the letter, Krug discussed certain risks attending
the identified courses of action. He explained that the first
two options were of equally low risk. However, while Krug
indicated in the letter that "as a matter of |aw' Berner 1is
"entitled to access [its] |eased property and to inspect [that]
property at any tine of the day or night," he also explained
that the third option "features <certain legal risks and
practical risks." Krug identified those risks as being crimnal

liability for conputer crinme, for acting as a party to a

crinme,"" and for "theft and burglary.” Accordingly, Krug's
letter instructed that only those electronic files belonging to
Berner should be "renoved or copied" and that "[n]Jo files that
relate to Dairy Source, Inc. or any other non-Berner business

4
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should be renoved.™ Krug also counseled Berner to "take all
practical steps possible to advise the local |aw enforcenent
authorities" that Berner was on the premses to renobve its
property, because doing so would render it "less likely that a
prosecution wll be brought." Krug's letter concluded by
stating that he has "not authorized or directed your entry onto
[the Del avan offices'] prem ses.™

11 Ed Kneubuehl testified that Krug recomrended that
Berner pursue the "self-help” option and enter the Delavan
offices without Dairy Source's prior consent. However, he also
testified that he, Steve and Cheryl Kneubuehl,® decided
collectively to take the "self-help" course of action and enter
the Del avan office without Dairy Source's consent. Ed testified
that, although Krug infornmed the Kneubuehls that "anybody can
file a lawsuit at any tinme," Krug assured them that they "were
doi ng everything correctly and that since [they] were follow ng
[ Krug's] orders"” Berner encountered no appreciable risk of being
sued by Dairy Source. Krug assured Ed and Steve that, "as |ong
as [Berner enployees] go [into the Delavan offices] during the
day* and present ourselves to the people up front there shouldn't

be any problem with going in and demanding [Berner's] property

3 Cheryl and Steve were spouses at the tine.

* The Kneubuehls had originally planned to enter the Del avan
offices at night, but reconsidered after one of Krug's |aw
partner's, Duane Hastings, dissuaded them from doing so. He
pointed out that a night-tinme entry wthout consent "sound[ed]
i ke breaking and entering” to him



No. 2005AP1527

back," because Berner "paid for the rent" and "paid for the
peopl e" at the Del avan offi ces.

112 Krug accounted for certain contingencies associated
with Berner's plan to enter the Delavan offices. For instance
he enlisted the services of a private detective, M chae
Boongarden, who participated in the entry. Krug sent Boongarden
a letter four days before the entry occurred, with instructions
related to the entry. Krug instructed that those participating
in the entry deliver to Mchael Matthias, an enployee of Dairy
Source who was anticipated to be the nost senior of the Dairy
Source personnel present at the Delavan offices, letters
docunenting Berner's purpose for entering. In the letter, Krug
adnoni shed Boongarden to "be prepared to testify after service
[of the letters] whether or not [Matthias] agreed to the renoval
of the property or objected to the renoval of the property.”

113 Krug also advised them to steer clear of conputer
equi pnrent, not to renove anything that was not Berner property,

and, as Ed Kneubuehl testified, if the police arrived at any

point, to "get the . . . trucks with the docunents out of there
and back to [the Berner headquarters in] Illinois so that they
woul dn't be tied up." Krug explained that the individuals from

Berner "should talk to the police and explain to them what
[they] were doing."

14 In addition, because Krug anticipated that Berner
woul d not recover all of the docunents related to its custoners
and products that Berner sought, he advised Berner to retain the
law firm of Brennan, Steil, Bastings and MacDougall, S. C

6
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(Brennan) to file a replevin action against Dairy Source in
Wal worth County GCircuit Court the day after the entry.

115 Ed Kneubuehl, Boongarden and other Berner enployees
entered the Delavan offices the norning of April 12, 1999, when
t he Kneubuehls knew that Rose and Tony Steinmann® would be in Las
Vegas. Ed testified that he was prepared to follow Krug's
advice not to enter the offices unless Matthias was present and
gave them consent to enter. The group arrived at the offices at
approximately 7:30 a.m and, as expected, Matthias was present.
Ed greeted Matthias by saying he had an "order"” from his brother
Steve in the formof a letter explaining the group was there to
performan "audit," then handed Matthias the letter and inforned
him that they were there to retrieve Berner's property.
Matthias permtted the group to enter, and they began to coll ect
boxes of material.

116 Wiile Ed and Matthias talked, the others renoved 33
boxes of docunents from the Delavan offices. At sonme point
during the renoval of docunents, a Dairy Source enpl oyee reached
Rose Steinmann in Las Vegas to inform her that Berner enployees
were renoving boxes of docunments from the prem ses. She
instructed the enployee to call the police. After Dairy Source
contacted the police, Ed instructed the Berner enployees to take

the boxes they had renoved back to Berner's offices in Illinois.

°® On April 12, 1999, Tony Steinmann was enployed by Dairy
Source, his wife's conpany.
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However, pursuant to Krug's instructions, Ed and Boongarden
stayed behind to explain their purpose to the police.

117 As Krug had anticipated, Berner determned that it had
not retrieved all of its property from the Delavan offices.
Consequently, Brennan filed a replevin action in Walworth County
Crcuit Court on Berner's behalf the followng day. In
response, Dairy Source filed multiple counterclains against
Berner, including conversion, fraud, interference of contract
and m sappropriation of trade secrets. Berner dism ssed the
replevin suit and filed a new action against Dairy Source in
federal court. Dairy Source then filed a notion in the replevin
action that requested attorney's fees and costs, claimng that
Berner's replevin action was frivol ous.

18 In the federal suit, Berner sought to retrieve both
the remainder of its property and unauthorized conm ssions it
alleged that Tony Steinmann paid hinself while enployed by
Ber ner . Dairy Source again counterclained against Berner and
t he Kneubuehls.®

119 Although Brennan was independent |Ilitigation counsel

for Berner in all of these court actions, Krug naintained his

®1n the federal | awsui t, Berner asserted nine clains

against Dairy Source: Federal Racketeer Influenced and Corrupt
Organi zations Act violation, 18 U S.C 1962(c) & (d); fraud,
conver si on; m sappropriation  of trade secrets; repl evi n;
infringenment of trademark; defamation; civil conspiracy; and
breach of fiduciary duty. Dairy Source's counterclaim all eged:
breach of contract; tortious interference with contract; injury
to business, contrary to Ws. Stat. 8§ 134.01 (1997-98); and
m sappropriation of trade secrets, contrary to Ws. Stat.
§ 134.90 (1997-98).
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role as corporation counsel. Krug's view of the litigation at
that tinme led himto believe Berner would prevail in its clains
against Dairy Source. Accordingly, when the Kneubuehls

approached Krug and suggested that they would accept a $300, 000
paynment from Dairy Source to settle the l|lawsuits, he advised
them against suggesting settlenment to Dairy Source. Kr ug
explained that he believed Berner would receive nobre than
$300,000 as a result of the litigation and that Berner's naking
an offer to settle would show weakness.

120 Because Brennan defended against the clains by Dairy
Source in part by contending that Berner had acted in accordance
with Krug's advice, Dairy Source deposed Krug on two occasions.
Dairy Source subpoenaed many of Krug's records for those
deposi tions. Krug's law partner, Duane Hastings, represented
Krug at both depositions and Brennan represented Berner.

121 Following the depositions, both Krug and Hastings
concluded that it was likely that Dairy Source would add Krug as
a defendant to its clains against Berner. Krug and Hastings
realized that Krug possessed potentially damagi ng neeting notes
about Berner's entry into the Delavan offices that would not be
protected by the attorney-client privilege because a third party
had been present for those neetings. They feared that docunents
in Krug's file could expose himto |egal nmalpractice; they also

feared that the notation that one of Berner's goals, to
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"[e]limnate Steinmann as conpetitor,"’

woul d expose Berner to
punitive damages. Consequently, Hastings averred that he
"wanted to get [the suit] settled before . . . Krug's
undi scl osed notes got turned over to the Steinmanns.”

122 Krug expressed concern to his law partners and to
Berner's attorneys at Brennan that he mght not be insured for
the clains of Dairy Source. Dairy Source noved to add Krug as a
def endant shortly after his second deposition was taken.

23 Subsequent to Dairy Source's notion, Brennan attorneys
met with Steve, Ed, and Cheryl Kneubuehl to discuss the case.
They explained that the litigation was not going well, that a
trial would be expensive, and that Berner faced the possibility
of | osing. They advised Berner to settle. The Brennan
attorneys al so explained that Krug could be naned as a defendant
in the suit. Ed Kneubuehl testified that Brennan's advice
represented a "180 degree[]" reverse in litigation strategy.

24 Ed and Steve then net separately wth Krug. Krug
echoed the words of the Brennan attorneys; he infornmed themthat
Berner faced exposure to punitive damages and the case could
cost Berner mllions of dollars. He further informed them that
Brennan attorneys and he could be named as defendants. Kr ug

requested that Berner indemify him Krug did not suggest to Ed

" Prior to the entry into the Delavan offices, Krug and the
Kneubuehls |isted goals they wanted to attain from the entry.
Ed Kneubuehl testified t hat "[e]limnate St ei nmann as
conpetitor” was never a goal of Berner's; that Krug had inserted
that statenent into the list of goals on his own accord.

10
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and Steve that Berner and Krug m ght have a conflict of interest
if Krug becane a party.

125 Following the neeting with Krug, Ed and Steve deci ded
to begin settlenent discussions wth Dairy Source. St eve
averred that one of the reasons Berner chose to settle was
because it was "tired of fighting and . . . wanted to end the
l[itigation." Cheryl also stated that Berner was "l egal weary."

26 Krug sent Steve a letter that Krug characterized as a

summary of their previous neeting. In the letter, Krug stated
that "[y]J]ou will be receiving legal advice from the Brennan
law firm on this matter." Krug also stated that it was

likely that he would be added as a party and woul d therefore "be
seeking indemification" for damages and for attorney's fees.
The record is silent in regard to Berner's response to Krug's
request that Berner indemify him However, Berner, through a
Brennan attorney, requested that Krug contribute $200, 000 toward
a settlenment wwth Dairy Source. Krug decli ned.

127 Berner authorized Brennan attorneys to offer a
settlement to Dairy Source. Brennan relayed Berner's offer to
settle to Dairy Source, but when Dairy Source bal ked, Steve and
Ed Kneubuehl decided to neet directly with Rose and Tony
Stei nmann, w thout either side's attorneys being present, to
negotiate a settlenent. During that neeting between the owners
of both conpanies, Berner and Dairy Source agreed that Berner
woul d pay Dairy Source $1.35 mllion. Dairy Source agreed not
to use, distribute, or copy Berner's proprietary information,
including its formulas, recipes and pricing information. I n

11
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addition, both Berner and Dairy Source agreed to dismss all
claimrs against each other in all court actions and not to sue
each other based on the events that gave rise to their then
ongoing litigation. Ed averred that Krug had no input on the
settlement anount reached. Cheryl also testified that, to her
recol l ection, Krug did not have any input into the settlenent.
128 Multiple witnesses testified that Krug played no role
in the settlenent that was reached. Ed averred that Krug had no
input on the settlenment anount reached. Cheryl testified
further, stating that to her recollection, Krug did not have any
input into the settlenent. Krug did, however, review a draft of
the settlenment docunent and rel ayed one suggestion to a Brennan
attorney: that the confidentiality provisions be relaxed to
allow the settlenent to be discussed with tax authorities and
with Berner's insurers. The settlenent docunent included a
release of all «clainms against Krug. A Brennan attorney
testified that neither Krug nor Krug's law firm who represented
Krug, pressured Berner to include a release for Krug in the
settl enment docunent. The attorney testified that Krug was
rel eased because "[w e wanted to nmake sure that everybody in the
civil action that was a party defendant or a possible party
defendant”™ would be insulated from further legal liability.
Steve Kneubuehl testified that it was not Berner's idea to add
Krug to the releases the settlenent document provided; he did
not know how Krug canme to be listed anong those who were

rel eased fromcl ai ns.

12
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B. Present Litigation

129 Following the settlenment and the dism ssal of all the
underlying litigation, Brennan commenced this action in Rock
County Circuit Court. Brennan sued Berner to collect its fees
for legal services that Brennan provided to Berner in the
underlying litigation. Berner counterclained, alleging |egal
mal practi ce. It also filed a third-party action against Krug,
his law firm and their insurers, alleging |legal nalpractice and
breach of fiduciary duty.? Berner asserted that: (1) Krug's
limted advice about the risks attending Berner's decision to
enter the Delavan offices of Dairy Source to retrieve its
property constituted |egal nalpractice; and (2) the settlenent
agreenent between Berner and Dairy Source that resolved all
clains relating to Berner's entry into Dairy Source's offices to
retrieve its property constituted a business transaction between
Berner and Krug in which Krug had breached his fiduciary duty to
Ber ner.

30 Berner hired Marquette Law School Prof essor and
Associ ate Dean Peter Rofes as an expert wtness. Pr of essor
Rofes testified at a deposition that Krug's conduct fell below
the standard of care attorneys nust exercise in representing
clients and that Krug's interests conflicted with Berner's

during the litigation. However, Professor Rofes expressed no

8 Berner filed additional clains, but they are not at issue
in this review

13
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opi ni on about whether the case settled for an appropriate sum or
whet her Krug's conduct was a cause of Berner's alleged damages.

131 The parties both filed notions for summary judgnent.
The circuit court denied Berner's notion and granted Krug's
nmotion, ruling that Berner's claimfor mal practice constituted a
| egal duplication of its claim for breach of fiduciary duty.
Ber ner appeal ed.

132 The court of appeal s reversed, hol di ng t hat
mal practice and breach of fiduciary duty are legally distinct
clains and that Berner's evidence supporting its nmalpractice
claim was sufficient to wthstand sunmmary judgnent. See

Brennan, Steil, Basting & MicDougall, S C. v. Berner Cheese

Corp., No. 2003AP919, unpublished slip op., 1 (Ws. C. App.
May 25, 2004). Accordingly, the court of appeals renmanded the
matter to the circuit court. Id.

133 On remand, Berner tried its clains to a jury. At the
conclusion of the presentation of the evidence, the circuit
court submtted Berner's claim for legal malpractice to the
jury, but dism ssed Berner's claim for breach of fiduciary duty
and it refused to submt a jury question on punitive danages.
The court reasoned that the breach of fiduciary duty claim
fail ed because Berner produced no evidence to show that Krug or
his law firm received a benefit at Berner's expense as a result
of Berner's settlenent with Dairy Source. The court refused to
submt a question on punitive damages because Berner presented
no evidence to show that Krug knew that his advice "was
substantially likely to cause harmto Berner."

14
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134 On the legal malpractice claim the jury found Krug
causally negligent, but it also found Berner 40% contributorily
negl i gent . The jury awarded Berner $850,000 in damages for
Krug's nmalpractice, but that anount was reduced by 40% for
Berner's own negligence. However, due to set-offs resulting
from $990,000 in paynents to Berner by other parties in other
| awsuits, Berner collected none of the jury's damage award.®

135 Berner appealed, and the court of appeals affirned.
Berner petitioned for review, which we granted.

1. DI SCUSSI ON
A St andard of Revi ew

136 A notion to dismss a claim based on insufficiency of
the evidence adduced at trial nay be granted when a court "is
satisfied that, considering all credible evidence in the |ight
nost favorable to the party against whom the notion is nade,
there is no credible evidence to sustain a finding in favor of

such a party."” Wiss v. United Fire & Cas. Co., 197 Ws. 2d

365, 388, 541 N W2d 753 (1995); see also, Ws. St at .
8§ 805.14(1). W have explained that we wll "not overturn a
circuit court's decision to dismss for insufficient evidence
unless the record reveals that the circuit court was 'clearly

wrong. ' " Id. at 389 (citing Helnbrecht v. St. Paul Ins. Co.,

122 Ws. 2d 94, 110, 362 N W2d 118 (1985)). W read the

"clearly wong" standard and the "no credi bl e evidence" standard

% Berner does not contend that the set-offs were not
properly nade.

15
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together, such that when a circuit court dismsses a claimthat
is supported by any credible evidence, its decision is "clearly
wong." |d.

137 W& independently review whether there is sufficient
evidence to submt a question on punitive damages to the jury.
Strenke v. Hogner, 2005 W 25, 913, 279 Ws. 2d 52, 694 N W2d
296.

B. Sufficiency of the Evidence

1. Breach of fiduciary duty

138 Berner clains that Krug had a fiduciary relationship
wth it because he was Berner's corporation counsel. Krug
agrees wth this contention. Berner also contends that Krug's
conduct prior to Berner's settlenent wth Dairy Source, together
with the amount it paid to Dairy Source for that settlenent, is
sufficient to establish that Krug breached his fiduciary duty to
Berner resulting in danage to Berner.

139 Berner further cont ends t hat t he settl enment
constitutes a business transaction between Krug and Berner and,
as such, the transaction is presuned to be unlawfully tainted by
Krug's undue influence. Mor eover, Berner argues that because
Krug engaged in a transaction with his client, Berner, it is
Krug's burden to prove that the settlenent was not the product
of wundue influence, rather than Berner's burden to prove that
the settlement was the product of Krug's wundue influence.
Finally, Berner asserts that, because its settlenent with Dairy
Source was reached as a result of Krug's undue influence, it was
harnmed by the entire anount of the settlenent, $1.35 mllion.

16
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a. Attorney-client "transaction"

140 The elenments of a claim for breach of fiduciary duty
are: (1) the defendant owed the plaintiff a fiduciary duty; (2)
the defendant breached that duty; and (3) the breach of duty

caused the plaintiff's damage. Reget v. Paige, 2001 W App 73,

112, 242 Ws. 2d 278, 626 N. W 2d 302.
41 Wsconsin | aw has | ong recognized that attorneys owe a

fiduciary duty of loyalty to their clients, e.g., In re Law

Exam nation of 1926, 191 Ws. 359, 362, 210 NW 710 (1926). An

attorney may breach that duty when he enters into a transaction
with his client wwthout fully informng the client of the risks
that the transaction wll potentially benefit the attorney and

will potentially disadvantage the «client. See Zastrow V.

Journal Commt'ns, Inc., 2006 W 72, 930, 291 Ws. 2d 426, 718

N. W2d 51. | ndeed, we have pronulgated a Suprene Court Rule
forbidding lawers licensed in Wsconsin from entering into
business transactions wth clients, unless they ensure the

presence of certain safeguards.!® SCR 20:1.8(a).

10 SCR 20:1.8(a) identifies the follow ng three saf eguards:

(1) the transaction and terns on which the |awer
acquires the interest are fair and reasonable to the
client and are fully disclosed and transmtted in
witing in a manner that can be reasonably understood
by the client;

(2) the client is advised in witing of the
desirability of seeking and is given a reasonable
opportunity to seek the advice of independent | egal
counsel on the transaction; and

(3) the client gives informed consent, in a
witing signed by the client, to the essential terns

17
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42 Berner is correct in asserting that the Restatenent
(Third) of the Law Governing Lawers 8 126 (2000) (Restatenent
8§ 126) presunes that transactions between attorneys and clients
are tainted by wundue influence. Berner is also correct in
asserting that Restatenent § 126 places the burden on an
attorney who enters into a transaction with a client to show

that he did not inpose undue influence on the client.?!

However,
we have not yet adopted Restatenent 8§ 126 as Wsconsin |aw
Furthernore, we do not need to decide whether to do so here
because Berner has failed to prove that the settlenent between
Berner and Dairy Source constitutes a "transaction" between Krug
and Ber ner.

43 The undisputed testinony is that Ed and Steve
Kneubuehl personally nmet wth Rose and Tony Steinmann and
negotiated for the dismssal of all of Dairy Source's clains
agai nst Berner. The paynent of $1.35 million to Dairy Source by
Berner was agreed to at that neeting. The testinony shows that

t he Kneubuehls did not know how Krug's nane cane to be |isted

anong those "released from clains”" in the settlenent docunent;

of the transaction and the lawer's role in the
transacti on, i ncl udi ng whet her t he | awyer IS
representing the client in the transaction.

1 Restatenent (Third) of the Law Governing Lawers § 126
(Restatenment 8§ 126) enbodies a standard for |egal malpractice.
We need not consider here whether Restatement 8§ 126 m ght also
establish a standard for breach of fiduciary duty because, as
explained nore fully below, Berner failed to show that the
settlenment agreement constitutes a "transaction" between Berner
and Krug.

18
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they did not request it. Therefore, Berner did not bargain to
pay Dairy Source $1.35 million for a release that included Krug.
In sum there is nothing in the record to denonstrate that
Berner's settlenment with Dairy Source for the paynent of $1.35
mllion was a transaction between Berner and Krug. The
settlenment was a transaction between Berner and Dairy Source.

144 That the settlenment was not an attorney-client
transaction is even nore apparent upon review of those occasions
when we have eval uated actual transactions between attorneys and

clients. For instance, in In re Disciplinary Proceedings

Agai nst Peckham 2000 W 17, 233 Ws. 2d 28, 606 N.wW2d 170, in

the context of a disciplinary proceeding, we evaluated the

conduct of Peckham who accepted a loan froma client. Id. 917,
10. Peckham had appeared at a July 1997 pretrial conference
short on cash and asked a client to |oan him $500. Id., 17.

Peckham scribbled out a promssory note indicating he would
return paynent with 12 percent interest by Septenber 5, 1997.
Id., 7. The client agreed to the terms. |d. Peckham received
the noney and his client provided that noney. W affirmed that
the loan constituted a business transaction between an attorney
and a client. I|d., {10.

145 Arnstrong v. Mrrow, 166 Ws. 1, 163 NW 179 (1917),

provides another exanple of an attorney engaging in a

transaction wth his client. There, an attorney, Morrow,
represented a client, Phillips, in a matter in which Phillips
had agreed to |loan Oconto Brewi ng Conpany $10, 900. Id. at 3.
However, Phillips was $1,250 short of the full anobunt needed to
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conplete his loan to Oconto Brew ng. Id. Attorney Morrow
contributed the $1,250 bal ance. Id. Cconto Brew ng issued
Phillips a nortgage to secure its debt. Id. Morrow and
Phillips had a tacit understanding that Phillips would repay
Morrow at Phillips' convenience. |1d. However, they also agreed

that Mrrow would retain possession of the GCconto Brew ng
nortgage and prom ssory note until Phillips repaid the $1, 250,
wth interest. |d.

146 Approximately a year and a half later, Mrrow drafted

an assignnment of the COCconto Brewng nortgage to him | d.
Phillips signed the assignnent, which Mrrow recorded. | d.
Morrow provided Phillips no additional consideration in return

for the additional benefit he received from the assignnent of
the nortgage. |d.

147 W held that the assignnent prepared by Mrrow was
presunptively invalid. Id. at 8. As we stated, it is
"incunbent upon the attorney in a case |like the one at bar to
show affirmatively either that he paid an adequate consideration
for the property, or that a gratuity was intended and that no
advantage was taken of the confidential relations existing
between the attorney and his client to obtain it." |d. at 7.
Arnstrong shows a giving up of an asset by the client and a
taking of the asset by the attorney as evidence of their
transacti on.

48 O her cases from outside Wsconsin provide additional
exanpl es of attorney-client transactions. For exanple, In re
Smth, 572 N E 2d 1280, 1286 (Ind. 1991), the Indiana Suprene
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Court held that Smth had engaged in a transaction with a
client, Mary Maxon, when the attorney made gifts to hinself, his
famly, and enployees of his law firm from the entrusted assets
of an elderly, mentally inconpetent client.'® Once again, the
attorney-client transaction involved a giving up of an asset by
the client and a taking of the asset by the attorney.

149 1In Duggan v. Consalves, 838 N E 2d 614 (Mass. App. O

2005), the Appeals Court of Massachusetts held that Duggan
engaged in a transaction with his client, when he purchased his
client's house at foreclosure for substantially less than the
apprai sed value, then rented the property back to the client for
the equivalent of the nortgage paynent. The attorney-client
transaction was evidenced by the attorney benefiting hinself at
t he expense of the client.

150 The cases reviewed above denonstrate that the Berner-
Dairy Source settlenent is patently different from transactions
between attorneys and clients that courts have reviewed under

claims that they were inproper. In all the cases we have

2. Smth had used nearly $17,000 of his client's assets to
purchase office equipnment, and he arranged for his law firm to
repay the debt interest-free. In re Smth, 572 N E 2d 1280,
1283 (Ind. 1991). Al though he clainmed that he infornmed the
client, he acknow edged that he did not advise her to seek
out si de counsel regarding the matter because "she woul d not have

followed that advice." I1d. Smth also doled out |arge bonuses
to enployees of his law firm and large gifts to Mary Maxon's
relatives fromfunds in her estate. |1d. at 1283-84. The client
was el derly, unable to care for herself and lived in a "confused
state." 1d. at 1285. Accordingly, the court concluded that if
Smith in fact had consulted her regarding these transactions,
she was inconpetent to consent. Id.
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| ocated where attorney-client transactions were involved, there
was a conmunication or activity that reciprocally affected the
client and the attorney. That is, one party gave up sonething
and the other party received sonething at the expense of the one
who relinquished it. Qur understanding of a transaction is

consistent with that set out in Black's Law Dictionary, which

defines transaction as, "An agreenent that is intended by the
parties to prevent or end a dispute and in which they nake

reci procal concessions.” Bl ack's Law Dictionary 1535 (8th ed.

2004) .

51 In contrast, there is no evidence that the Berner-
Dairy Source settlenent enbodies reciprocal activity affecting
Berner and Krug. Krug was not involved in Berner's decision to
pay Dairy Source in a settlenent. That determ nation was nade
in a neeting between Berner and Dairy Source. Accordi ngly,
Dairy Source, not Krug, is the party with whom Berner engaged in
reci procal activity. Berner paid Dairy Source $1.35 million

dollars and in return received from Dairy Source its conmmtnent

not to "use, distribute or copy" Berner's proprietary
information, including its recipes, pricing information, and
formul as. In addition, the parties agreed to drop all «clains

agai nst each other and to refrain fromfiling new suits agai nst
each ot her. Therefore, Berner gave up nothing to Krug when it
agreed to pay Dairy Source $1.35 nillion as settlenent. The
settlenment negotiation that resulted in the settlenent was a
transaction between Berner and Dairy Source, not between Berner
and Krug.
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152 Furthernore, Brennan, not Krug, represented Berner in
the litigation wwth Dairy Source. Berner does not dispute that
its attorneys at Brennan were -engaged wth Dairy Source
representatives in drafting the settlenent docunent. Mor eover
the adm ssions by Ed and Cheryl Kneubuehl belie Berner's claim
that, because the settlenent docunent releases Krug from all
clains, the settlenent was the product of undue influence. Wen
asked whether Krug had any input into the settlenent anount, Ed
Kneubuehl testified that Krug had not. Cheryl Kneubuehl also
testified that she did not recall Krug having any input in the
settl enent.

153 Therefore, although the settlenment docunment may have
conferred a benefit on Krug, there is no evidence that releasing
Krug cane at a cost to Berner, and thereby affected the parties
reci procally. Furthernore, although it is possible that sone
finite value could be attributed to the rel ease of Krug, Berner
has not presented any evidence to show what that value nmay be.
For exanple, Berner has not presented any evidence that the cost
of its settlenent was increased due to Krug's release. Ber ner
instead alleges that the full cost of the settlenent agreenent,
$1.35 million, constitutes its damages for releasing Krug. No
credi bl e evidence supports Berner's claimin this regard.

54 Berner also has contended that it is entitled to a
presunption that the settlenent was the product of undue
i nfluence. The party seeking the benefit of a presunption
carries the burden of establishing that presunption. See

Patterson v. Jensen, 246 Ws. 319, 345-46, 17 N.W2d 423 (1945).
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Because the settlenent was not a transaction between Berner and
Krug, Berner has failed in its proof that it is entitled to the
presunption it seeks.' See Restatenent § 126. Therefore, the
burden remained with Berner to show that Krug's inclusion in the
settlement was a breach of Krug's fiduciary duty that caused
Ber ner danages.

b. Damages

155 In the absence of a breach of the fiduciary duty that
an attorney owes to his client, there are, of course, no damages
that can be caused by a breach of that duty. However, we
di scuss Berner's argunents with respect to damages to further
explain how the evidence presented at trial falls short of what
the law requires to maintain a claim for breach of fiduciary
duty.

156 Berner argues that it is entitled to a presunption
that it was danaged by the entire settlement anount of $1.35
mllion. Berner supports this argunent by asserting that Krug
assured Berner that it would recover noney from Dairy Source and
that Krug advised Berner not to offer to settle if Dairy Source
were to pay Berner $300, 000. However, Dairy Source never
offered to pay Berner one dollar to settle. It was Berner who

was required to pay Dairy Source in order to settle the nultiple

13w do not decide that, had Krug and Berner in fact
engaged in a transaction, Berner would, in accordance wth
Restatenent 8§ 126, be entitled to the presunption that the
transaction was the product of undue influence. W reserve the
decision to adopt or not to adopt Restatenent 8§ 126 for another
day.

24



No. 2005AP1527

suits between them Therefore, this contention has no support
in the facts, as well as none under the |law. See 127, above.

57 Berner also argues that it incurred $1.35 mllion in
damages because Krug "planned and oversaw' the entry into the
Del avan offices. Berner's argunents are msplaced in regard to
a breach of fiduciary duty claim although those argunents were
before the jury in regard to Berner's legal malpractice claim?
A breach of fiduciary duty does not arise sinply because a
| awyer gives poor, but well-neaning, |egal advice. Zastrow, 291

Ws. 2d 426, 9130; see also Cmy. Nat'l Bank v. Med. Benefit

Admirs, 2001 W App 98, 8, 242 Ws. 2d 626, 626 N.W2d 340. It
requi res sonething nore: the breach of the attorney's duty of
loyalty to the client. Zastrow, 291 Ws. 2d 426, 930.

158 Furthernore, the law requires Berner to establish the
magni tude of the danmages it sustained as a result of Krug's

al l eged breach of fiduciary duty. See, e.g., Reget, 242 Ws. 2d

278, f12. Berner has proved neither that it incurred danmages
nor the magnitude of its damages in regard to its breach of
fiduciary duty claim

159 Berner retained an expert, Prof essor Rofes, who

testified that Krug's conduct in representing Berner fell below

41t also appears that Berner is seeking double recovery
for the consequences of wusing a "self-help” renedy to recover
its property fromDairy Source's offices. Double recovery for a
single wong generally is not pernmtted under the conmmon | aw.
W ckenhauser v. Lehtinen, 2007 W 82, 9120, 302 Ws. 2d 41, 734
N.W2d 855; dstad v. Mcrosoft Corp., 2005 W 121, 9182, 284
Ws. 2d 224, 700 N.wW2d 139.
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the standard of care that Wsconsin law requires attorneys to
exerci se. But Professor Rofes expressed no opinion about
whet her the settlenment anmount was appropriate or whether Krug
had caused Berner any damages. Furthernore, Berner presented no
evidence to show that the settlenent anount was greater than it
otherwise would have been absent Krug's alleged breach of
fiduciary duty. Accordingly, Berner has not satisfied its
burden of proving it incurred damages as a result of any all eged
breach of fiduciary duty by Krug.

60 In sum as we have recounted and as two previous
courts have concluded, the record is devoid of "credible
evidence to sustain a finding" in favor of Berner on its claim
for breach of fiduciary duty. Ws. Stat. § 805.14(1).
Accordingly, the circuit court did not err when it dismssed
this claim

2. Puni ti ve damages

161 Berner next contends that the circuit court erred by
refusing to submit a punitive damages question to the jury.?®
Before discussing why the credible evidence is insufficient to
support a jury question on punitive damages, the parties ask us
to resolve one prelimnary issue: Which state |law applies with

respect to Berner's punitive damages clain? Krug contends that

15 The court of appeals did not reach the question of
whet her Krug's conduct gave rise to punitive damages; instead
it concluded that because Berner did not collect conpensatory
damages as a result of its set-off, Berner could not collect
punitive damages. Ber ner Cheese Corp. v. Krug, No. 2005AP1527
unpubl i shed slip op., 129 (Ws. C. App. Dec. 5, 2006).
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II'linois |aw should apply in this case. II'linois |aw precludes

6 while W sconsin

punitive damages in legal nalpractice cases,?
| aw does not. We conclude that there is no need to answer this
guestion because, even if we assunme that Wsconsin |aw applies,
the evidence adduced at trial is insufficient to support a claim
for punitive damages.

62 W sconsin Stat. 8§ 895. 043(3) regul at es t he
avai lability of punitive damages. It provides: "The plaintiff
may receive punitive damages if evidence is submtted show ng
that the defendant acted maliciously toward the plaintiff or in
an intentional disregard of the rights of the plaintiff."”
Berner does not argue that Krug acted nmaliciously; it argues
only that Krug acted in intentional disregard for its rights.

163 The legislature enacted Ws. Stat. § 895.043(3) in
1995, thereby altering Wsconsin's comon |aw standard for
punitive danmages. Strenke, 279 Ws. 2d 52, ¢919. In doing so,
it heightened the state of mnd required of a defendant from a
"wanton, wllful and reckless" disregard for rights of another
to an "intentional disregard® for rights of another. |d.

164 A defendant acts with intentional disregard if he or
she: (1) "acts wth a purpose to cause the result or
consequence,"” or (2) "is aware that the result or consequence is
substantially certain to occur fromthe person's conduct." |d.
136. Accordi ngly, in order to fall wthin Ws. St at .
8§ 895.043(3), a defendant's conduct nust be (1) deliberate, (2)

16 735 |11. Conp. Stat. 5/2-1115.
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in actual disregard of the rights of another, and (3)
"sufficiently aggravated to warrant punishnent Dby punitive
damages. " Id., 938. We explained in Strenke that under this
hei ghtened threshold for punitive damages, we "expect circuit
courts to serve as gatekeepers before sending a question on
punitive damages to the jury." [d., 940.

165 Since the legislative change, we have decided two
cases that considered whether a defendant's conduct warranted
submtting a jury question on punitive damges under the
hei ghtened standard of Ws. Stat. 8 895.043(3): Strenke, 279
Ws. 2d 52 and Wscher v. Mtsubishi Heavy Industries Anerica

Inc., 2005 W 26, 279 Ws. 2d 4, 694 N W2d 320. W review the

factual background of both cases, before we consider whether
Krug's conduct warranted submtting a jury question on punitive
damages under § 895. 043(3).

166 In Strenke, we concluded that the plaintiff presented
sufficient evidence to submt to a jury question in regard to
punitive damages. Strenke, 279 Ws. 2d 52, {58. Strenke arose
in the context of a personal injury action, where the injury was
caused by a drunk driver. [Id., 6. Hogner got behind the wheel
of his vehicle and proceeded southbound down H ghway 48, after
consum ng 16-18 beers in five hours. Id., ¢98. Strenke was
driving northbound on the sane highway. Id., ¢95. As Strenke
approached an intersection, Hogner veered left into Strenke's
path and the two collided, causing injury to Strenke. [d., ¢95.
During trial, Hogner admtted that he had four prior convictions
for driving while intoxicated. 1d., ¢8.

28



No. 2005AP1527

167 We concluded that there was sufficient evidence from
which a reasonable jury could find that Hogner's conduct was (1)
deliberate, (2) in actual disregard for the plaintiff's rights
and (3) sufficiently aggravated to warrant punishnment by
punitive damages. 1d., 9955-57. First, Hogner's consunption of
16-18 beers in five hours and then driving while intoxicated was
del i ber at e. Id., 155. Second, Hogner's drunk driving
di sregarded Strenke's right to safely use the highway w th other
sober notorists. Id., 956. Finally, Hogner's four previous
convictions for driving while intoxicated and his consunption of
16-18 beers in five hours the evening of the collision wth
Strenke constituted sufficiently aggravated conduct to warrant
puni shment by punitive damages. [|d., {57

168 Simlarly, in Wscher, we concluded that t he
defendant's conduct was sufficiently aggravated that a jury
could consider whether to award punitive damages. Wscher, 279
Ws. 2d 4, 8. Wscher also arose from personal injuries. 1d.

On a windy afternoon, three ironworkers, standing in a basket

atop a crane, prepared to bolt into place a 913, 000- pound, 120

by 76-foot panel of MIller Park's retractable roof. Id., {14.
The crane coll apsed and the workers fell to their deaths. Id.,
112.

69 In concluding that a question on punitive damages
could be submtted to the jury, the following facts were noted:
(1) Users of the crane were issued a |oad chart that set out the
crane's limtations in wind. See id., 138. (2) The load chart
stated that the <crane could not be wused safely in wnds
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exceeding 20 nph, regardless of the |oad. Id., 939. (3)
M tsubshi was aware that the nmaxi mum safe wind speed for the
crane to conduct a lift was 20 nph and that a "tragedy could
occur” if a lift was conducted during winds in excess of 20 nph.
Id., 91740, 42. (4) Various wtnesses placed the w nd speed
during the afternoon of the accident as being between 20-32 nph.
Id., 7148. (5) At the tinme of the [ift, Mtsubishi was aware of
w nds that exceeded the 20 nph maxi num wi nd velocity for a safe
lift. Id., 1174-75 (Roggensack, J., concurring). (6)
Notwi t hstanding Mtsubishi's awareness of the conditions then
present, the |ift proceeded, even though Mtsubishi was aware
that performng the lift could inperil the ironworkers' right to
personal safety. [|d., {8.

70 The basis for Berner's contention that it provided
sufficient evidence to submt a punitive damages question to a
jury is distinguishable from Strenke and W scher. For exanpl e,
unli ke Mtsubishi's awareness that "tragedy could occur"” through
a crane |ift when the wi nd speeds exceeded 20 nph and that the
winds were then in excess of 20 nph, no credible evidence was
presented to show that Krug was aware that Berner's rights would
be disregarded as a result of his legal advice. To the
contrary, the evidence denonstrates that Krug believed that
Berner's entry into the Del avan offices was | awful .

71 In addition, the evidence shows that, by attenpting to
mtigate the risks attending the entry into the Del avan offices,
Krug took steps to ensure that he preserved Berner's property
rights: he advised Berner (1) not to enter at night; (2) not to
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renmove anything that was Dairy Source's property; (3) to stay
away from Dairy Source's conputers; (4) to apprise local |aw
enforcement in advance that it planned to enter the Delavan
offices; and (5) to hire Brennan to seek any of Berner's
property that remained in Delavan in a replevin action.

72 Berner contends that Krug's inclusion anbong those
released by the settlenent docunent warrants subm ssion of a
punitive damages question to the jury. To be sure, by March
2000, Krug had becone concerned that Berner could cone out the
loser in its many lawsuits against Dairy Source. He did ask
Berner to indemify him and the settlenent docunent |ists Krug
anong those who are released by Dairy Source. However, Berner
has not presented any evidence to prove that its rights were
disregarded by Dairy Source's release of Krug. St at ed
ot herwi se, Berner elicited no evidence providing a causal |ink
between Krug's release and Berner's paynent of $1.35 mllion to
settle with Dairy Source. Accordingly, no credible evidence
indicates that Krug was aware that his conduct was substantially
certain to result in Berner's rights being disregarded. See
Strenke, 279 Ws. 2d 52, 936; Wscher, 279 Ws. 2d 4, ¢{8. The
circuit court correctly concluded that the evidence adduced at
trial was insufficient to submt a question on punitive damages
to the jury.

1. CONCLUSI ON

173 In sum we were asked to resolve two issues: (1)
whet her Berner presented credible evidence to maintain its claim
for breach of fiduciary duty; and (2) whether Berner presented
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credi ble evidence to submt a punitive danmages question to the
jury. We answer both inquiries in the negative and affirm the
court of appeals, albeit on different grounds.

By the Court.—Fhe decision of the court of appeals is

af firned.
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174 ANN WALSH BRADLEY, J. (concurring). | agree wth
the majority that there was insufficient evidence to present a
punitive damages question to the jury. | also agree that the
circuit court did not err in dismssing Berner's breach of
fiduciary duty claim Unlike the majority, however, the circuit
court based its determnation on an insufficiency of evidence
and not on the majority's erroneous interpretation of what
constitutes a transaction.

175 |1 wite separately because the majority narrows the
attorney discipline rule that serves as a basis for its opinion.
In interpreting SCR 20:1.8(a) (Conflict of interest: prohibited
transactions), the majority (1) sub silencio alters the text of
SCR 20:1.8(a); (2) adds a requirenent that transactions involve
reci procal activity; and (3) ignores other |anguage set forth in
the rule. | am particularly concerned because the majority's
narrowing of the rule here has inplications for future |awer
di sci pli ne cases.

I

176 The majority determ nes that Krug did not breach his
fiduciary duty to Berner. It reaches that conclusion by
reasoning that the transaction (the settlenent agreenent) was
bet ween Berner and Dairy Source and not between Berner and Krug.
It next concludes that there is no evidence that the settlenent
"enbodi es reciprocal activity affecting Berner and Krug." Id.,
151.

177 The analysis of the majority goes off track in its

di scussion of the transaction when it alters the text of SCR
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20:1.8(a) that serves as a foundation for its opinion. It fails
to quote the actual text of the rule, which provides as follows:
"A lawyer shall not enter into a business transaction with a
client or knowingly acquire an ownership, possessory, security
or other pecuniary interest adverse to a client . . . ." SCR
20: 1: 8(a) (enphasis added).

178 Failing to quote the actual text allows the majority
to alter the language of the rule. Although it initially states
that there may be a breach of fiduciary duty when an attorney
"enters into a transaction with his client,”" majority op., 941

(enmphasis added), its analysis and conclusions regarding the

rule concern only whether the settlenent agreenent was a

"transaction between Berner and Krug." I1d., 9143 (enphasis
added) . ?!
e f42: "Berner has failed to prove that the settlenent

bet ween Ber ner and Dai ry Sour ce constitutes a

"transaction' between Krug and Berner."

e 43: "In sum there is nothing in the record to
denonstrate t hat Berner's settl enment W th Dai ry
Source . . . was a transaction between Berner and Krug."

e f44: "That the settlenent was not an attorney-client

transaction is even nore apparent upon review of those

! The nmajority also uses four cases to support its use of
"between": In re Disciplinary Proceedi ngs Agai nst Peckham 2000
W 17, 233 Ws. 2d 28, 606 N.W2d 170; Arnstrong v. Morrow, 166
Ws. 1, 163 NW 179 (1917); In re Smth, 572 N E. 2d 1280 (Ind.
1991); and Duggan v. Gonsalves, 838 N E. 2d 614 (Mass. App. C
2005). However, not one of the cases uses "between." Consistent
with the text of SCR 20:1.8(a), they all use the word "with."
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occasions when we have evaluated actual transactions
bet ween attorneys and clients.”

e 50: "[T]he Berner-Dairy Source settlenment is patently
di fferent from transactions between attorneys and
clients . "

« 51: "The settlenent negotiation that resulted in the
settlement was a transaction between Berner and Dairy
Source, not between Berner and Krug."

e 54: "[T]he settlenment was not a transaction between
Berner and Krug . "

(Enmphasi s added.)

179 Krug appears to have entered a transaction, which was
also entered by Berner. Both Krug and Berner signed the
settlement agreenent. Although the settlenent agreenment was not
between Krug and Berner, Krug entered the transaction wth
Berner. In effect, the majority sub silencio alters the text of
this attorney discipline rule and appears to |imt the
prohibition to only those situations where the transaction is
bet ween the attorney and client.

80 The significance of the majority's msstep is that it
narrows the application of SCR 20:1.8(a). The word "between"
nmeans that two parties are involved whereas the word "with"
enconpasses an unlimted nunber of parties.

81 By altering the text of the rule, the majority appears
to apply this conflicts of interest prohibition only to

situations where there is a transaction between a |awer and a

client. The result of such a narrow application is that it nay
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| eave clients unprotected and | awers unregulated in situations
where nultiple parties are involved and actual conflicts of
i nterest exist.
|1

82 Additionally, the mjority narrows SCR 20:1.8(a) by
adding a new requirenment. It naintains that for an attorney to
enter a transaction with a client, there nust be "reciprocal
activity,” majority op., 751, and sone "giving up of an asset by
the client and a taking of the asset by the attorney." |d., 9148.
Certainly such cases constitute transactions. However, as the

majority notes, this court in Arnstrong v. Mirrow stated that it

is "incunbent upon the attorney . . . to show affirmatively
either that he paid an adequate consideration for the property,
or that a gratuity was intended and that no advantage was taken
of the confidential relations existing between the attorney and
his client to obtain it." 166 Ws. 1, 163 N W 179 (1917)
(enmphasis added); majority op., 9Y47. A gratuity my involve
giving without getting sonething in return.

83 The mmjority recognizes that the settlenment agreenent
was a transaction. Mjority op., 147. However, it fails to
acknowl edge that it is also a transaction from which Krug
received a substantial benefit: indemification. The benefit is
one that Krug pursued. He indicated to the Kneubuehls that he
woul d seek indemnification, even going so far as to prepare a
| egal menorandum argui ng that Berner should i ndemify him

84 The nmjority maintains that "Berner gave up nothing to

Krug when it agreed to pay Dairy Source $1.35 mllion as

4
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settlement.” Mjority op., T51. Even if that is true, it is not
di spositive.

185 What matters is that Berner |ost an opportunity to pay
less to Dairy Source because Krug's indemification was in the
settlement agreenent. Krug benefited, but did not give anything
in exchange—+t was in essence a gratuity from Berner to Krug.
Because Berner did not know how Krug's indemification canme to
be included in the agreenent, id., 928, there is no reason to
think the gratuity was intended.

11

186 Another way in which the ngjority narrows the rule is
by failing to address all of the language in SCR 20:1.8(a). The
rule does not refer only to transactions. Rather, it also
requires precautions when attorneys "knowingly acquire an
owner ship, possessory, security or other pecuniary interest
adverse to a client."” By seeking and receiving indemification
Krug knowi ngly acquired a pecuniary interest in the settlenent
agreenent. That interest is adverse to Berner.

187 Berner requested that Krug pay $200,000 toward the
settlenment, although Krug refused to do so. Mre inportantly,
the agreenment to indemify Krug nust have been worth sonething
to Dairy Source, such that Berner had to pay nore for the
settlement by including Krug. O herwise, Dairy Source agreed to
the indemification gratuitously—a "free lunch" for Berner and

Krug. No such thing.
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188 | am particularly concerned about the repercussions of
the majority's narrowing of the rule. The supreme court rule
used by the majority is not confined to cases involving breach
of fiduciary duty. Rather the rule applied by the majority today
is part of the Code of Professional Responsibility. The Code
serves as the guidepost of our |awer disciplinary system By
narrowing the scope of the rule, the mgjority concurrently
limts the responsibility of |lawers and narrows the protection
afforded to clients.

189 The rule also serves as a guide for |awer self-
regul ation. Does the nmjority opinion signal that it is proper
for lawers to enter transactions with clients, so long as the
transaction is not between the lawer and client? Does the
majority opinion indicate that gratuity given by clients to
| awyers are beyond the scope of |awer regulation because there
is no "reciprocal activity"? Is it now the case that |awers nay
knowi ngly acquire pecuniary interests adverse to their clients
so long as there is no transaction?

Vv

190 | believe that the settlenent agreenent was a
transaction that Krug entered with Berner, even though it was
not a transaction between Krug and Berner. The indemification
was a gratuity that was apparently unintended, and the fact that
there was no reciprocal activity is irrelevant. By receiving
indemmi fication, Krug received a pecuniary interest adverse to

Berner, his <client. Thus, because Krug took none of the
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precautions outlined in SCR 20:1.8(a),? Berner's breach of
fiduciary duty claim should not have been dismssed on the
ground that there was no breach.?

191 Although | disagree wth the mjority regarding
whet her there was a breach of fiduciary duty in this case, |
agree that the circuit court did not err in dismssing the
breach of fiduciary duty claim The circuit court dismssed the
claim on the ground that Berner failed to produce sufficient

evidence that it had paid nore for the settlenent because of the

2 Those safeguards are:

(1) the transaction and ternms on which the |awer
acquires the interest are fair and reasonable to the
client and are fully disclosed and transmtted in
witing in a manner that can be reasonably understood
by the client;

(2) the client is advised in witing of the
desirability of seeking and is given a reasonable
opportunity to seek the advice of independent | egal
counsel on the transaction; and

(3) the client gives informed consent, in a witing
signed by the client, to the essential ternms of the
transaction and the lawer’s role in the transaction,
including whether the lawer is representing the
client in the transaction.

SCR 20: 1. 8(a).

3 Berner argues that Krug's transaction with Berner gives
rise to a presunption of undue influence in the transaction, and
that Krug has failed to prove that the transaction was not the
product of undue influence. Even if Berner is correct about this
presunption, it does not denonstrate that the attorney has the
burden of showing that the client suffered no danages as a
result of the breach of fiduciary duty and undue influence.
Thus, while | agree that there was a breach, Berner has not
proven that it can proceed before providing evidence that the
breach caused danmages.
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breach. The court of appeals affirnmed the dismssal on the
ground that Berner presented no credible evidence that it was

harmed. Berner Cheese Corp. v. Krug, No. 2005AP1527, unpubli shed

slip op., Y23 (Ws. C. App. Dec. 5, 2006).

192 The majority purports to follow the sane course,
setting forth a standard of review based on sufficiency of
evi dence. Majority op., 936. However, it does not stick wth
that standard. Instead it reviews the |egal question of what
constitutes a transaction in a breach of fiduciary duty cause of
action. Id., 9140-50.

193 | would stick to a review of the question presented by
the decisions of the circuit court and court of appeals in this
regard. The «circuit <court determned that Berner has not
provi ded evidence that it paid nore for the settlenent to
i nclude indemification for Krug. Applying the correct standard
of review |I conclude that the circuit court's determ nation of
insufficient evidence of damages is not clearly erroneous. See

Wiss v. United Fire and Cas. Co., 197 Ws. 2d 365, 388, 541

N.W2d 753 (1995). * | therefore respectfully concur.
94 | am authorized to state that Chief Justice SH RLEY S.
ABRAHAMSON and Justice LOUS B. BUTLER, JR join this

concurrence.

* The elenments for a claim of breach of fiduciary duty are:
(1) the defendant had a fiduciary duty; (2) the defendant
breached that duty; and (3) the breach of duty caused injury to
the plaintiff. Reget v. Paige, 2001 W App 73, 112, 242
Ws. 2d 278, 626 N W2d 302. Rather than addressing the second
el enent, as the majority does, | would decide the case based on
the third el enment al one.
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